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1. Definitions and interpretationStandard Terms and Conditions of Purchase

1.1 Definitions
In this agreement:
Australian Consumer Law means Schedule 2 of the Competition and Consumer Act 2010 (Cth).
Business Day means a day on which banks are open for business in Melbourne excluding a Saturday, Sunday or public holiday in that city and where the Purchaser and the Supplier are in different cities, States or Territories, means a day on which banks are open for business in both those cities, States or Territories (as applicable) excluding a Saturday, Sunday or public holiday in either of those locations.
Control of a corporation or other body means the power to determine:
(a) the outcome of decisions about the financial and operating policies of that corporation or body; or
(b) the membership of the majority of the board of directors (or members of a governing body having functions similar to a board of directors) of that corporation or body,
whether or not the power has statutory, legal or equitable force or is based on statutory, legal or equitable rights, and whether or not it arises by means of trusts, agreements, arrangements, understandings, practices, the ownership of any interest in shares or equity interests of that corporation or body (as applicable) or otherwise.
Commencement Date means the date of the Purchase Order.
Confidential Information means:
(a) [bookmark: _Ref288561707]the terms of this agreement; and
(b) all information, know-how, ideas, concepts, technology, industrial, marketing and commercial knowledge of a confidential nature (whether in tangible or intangible form) relating to or developed in connection with or in support of the business of a party or a Related Body Corporate of a party which is disclosed, communicated or delivered to, learnt by, or which otherwise comes to the knowledge of or into the possession of the other party under or in connection with this agreement,
but does not include:
(c) information which is or becomes generally available in the public domain (other than through any breach of confidence);
(d) information rightfully received by the other party from a third person who is under no obligation of confidentiality in relation to the information and who has not obtained that information either directly or indirectly as a result of a breach of any duty of confidence owed to the first party; or
(e) information which has been independently developed by the other party.
Consequential Loss means any loss of revenue, loss of income, loss of business, loss of profits, loss of production, loss of or damage to goodwill or credit, loss of business reputation, future reputation or publicity, loss of use, loss of interest, losses arising from claims by third parties (including claims for liquidated damages made on the Purchaser), loss of or damage to credit rating, loss of anticipated savings, loss or denial of opportunity or any other loss, damage, cost or expense incurred by a party or any other person that is indirect or consequential.
Corporations Act means the Corporations Act 2001 (Cth).
[bookmark: CopyStyles_New]COR Laws means Legislative Requirements relating to fatigue management, speed and mass, dimension and load restraint compliance requirements generally referred to as “Chain of Responsibility” laws or “Heavy Vehicle” laws. 
COR Systems means policies, procedures, standards, training and systems designed to ensure, so far as is reasonably practicable, compliance in COR Laws
Defective Goods means Goods which are not in conformity with this agreement.
Delivery Schedule means the schedule specifying the dates, time and locations for the delivery of Goods by the Supplier to the Purchaser as set out in the Purchase Order.
Disclosing Party has the meaning given in clause 17.2. 
Dispute has the meaning given in clause 19.1(a).
Force Majeure Event means:
(a) an act of God;
(b) war;
(c) revolution;
(d) any unlawful act against public order or authority;
(e) a national or state-wide strike or industrial dispute; or
(f) a government restraint.
Goods means the Goods to be provided by the Supplier to the Purchaser as described in the Purchase Order (including any spare parts) or the Purchase Order.
Government Agency means any government or governmental, administrative, monetary, fiscal or judicial body, department, commission, authority, tribunal, agency or entity in any part of the world and includes any self-regulatory organisation established under statute or any stock exchange.
GST means goods and services tax and includes any replacement or subsequent similar tax.
GST Law means A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Incoterms 2010 means the International Commercial Terms as published by the International Chamber of Commerce, as amended from time to time.
Insolvency Event means the occurrence of any of the following events:
(a) where a party is a natural person, the person becomes bankrupt, files or is served with a petition in bankruptcy or is served with a bankruptcy notice, the person is unable to pay his/her debts as and when they become due and payable or a creditor's meeting in relation to the person is called;
(b) an application is made to a court for an order or an order is made that a body corporate be wound up, and the application is not withdrawn, stayed or dismissed within 21 days of being made;
(c) appointment of a liquidator, provisional liquidator, administrator, receiver, receiver and manager or controller in respect of a body corporate or its assets;
(d) except to reconstruct or amalgamate while solvent, a body corporate enters into, or resolves to enter into, a scheme of arrangement, deed of company arrangement or composition with, or assignment for the benefit of, all or any class of its creditors, or it proposes a reorganisation, moratorium or other administration involving any of them;
(e) a body corporate resolves to wind itself up, or otherwise dissolve itself, or gives notice of intention to do so, except to reconstruct or amalgamate while solvent or is otherwise wound up or dissolved;
(f) a body corporate is or states that it is insolvent as that term is defined in section 95A of the Corporations Act; 
(g) as a result of the operation of section 459F(1) of the Corporations Act 2001, a body corporate is taken to have failed to comply with a statutory demand;
(h) a body corporate is or makes a statement from which it may be reasonably deduced that the body corporate is the subject of an event described in section 459C(2)(b) or section 585 of the Corporations Act 2001;
(i) a body corporate takes any step to obtain protection or is granted protection from its creditors, under any applicable law;
(j) a body corporate ceases to carry on business; or
(k) anything analogous or having a substantially similar effect to any of the events specified above happens under the law of any applicable jurisdiction.
Intellectual Property Rights means:
(a) inventions, discoveries and novel designs, whether or not registered or registrable as patents or designs, including developments or improvements of equipment, products, technology, processes, methods or techniques;
(b) copyright (including future copyright) throughout the world in all literary works, artistic works, computer software and any other works or subject matter in which copyright subsists and may in the future subsist;
(c) confidential information and trade secrets;
(d) trade and service marks (whether registered or unregistered), business names, trade names, domain names, logos and get-up; and
(e) proprietary rights under the Circuit Layouts Act 1989 (Cth).
Law means:
(a) legislation, ordinances, regulations, by-laws, orders, awards, proclamations, directions and practice notes of the Commonwealth, a State or Territory or any Government Agency;
(b) certificates, licences, consents, permits, approvals, qualifications, registrations, standards or requirements of organisations having jurisdiction in connection with the supply of the Goods under this agreement; and
(c) all other laws from which legal rights and obligations may arise.
Loss means any loss, cost, damage, expense (including lawyer's fees and expenses on a full indemnity basis), claim, demand or liability including any Consequential Loss.
Particular Purpose means the particular purpose for which the Goods are acquired by the Purchaser as may be specified in the Purchase Order or as may be reasonably inferred from the agreement.
Performance Guarantee Period means the period set out in the Purchase Order commencing from the date of supply of the relevant Goods.
Price means the price for the Goods payable by the Purchaser to the Supplier as set out in the Purchase Order.
Purchaser's Background Intellectual Property Rights means all Intellectual Property Rights owned or used by the Purchaser prior to the date of this agreement.
Purchase Order means any purchase order issued by the Purchaser under this agreement for the supply of the Goods.
Related Body Corporate has the meaning given to it in section 9 of the Corporations Act.
Representatives mean officers, directors, employees, agents, representatives, contractors or subcontractors of the relevant party. 
Site means any site at which the Goods are to be delivered as may be specified in the Purchase Order.
Specifications means the specifications for the Goods referable to the project for which the Goods are required (and includes all relevant Australian Standards), a copy of which has been given to the Supplier and which the Supplier acknowledges as having received.
Supplier Background Intellectual Property Rights means all Intellectual Property Rights owned or used by the Supplier prior to the date of this agreement.
Termination Event means any event specified in clause 12.
1.2 Interpretation
In this agreement unless a contrary intention is expressed:
(a) headings and italicised, highlighted or bold type do not affect the interpretation of this agreement;
(b) the singular includes the plural and the plural includes the singular;
(c) a gender includes all other genders;
(d) other parts of speech and grammatical forms of a word or phrase defined in this agreement have a corresponding meaning;
(e) a reference to a 'person' includes any individual, firm, company, partnership, joint venture, an unincorporated body or association, trust, corporation or other body corporate and any Government Agency (whether or not having a separate legal identity);
(f) [bookmark: _Ref301177291]a reference to any thing (including any right) includes a part of that thing, but nothing in this clause (f) implies that performance of part of an obligation constitutes performance of the obligation;
(g) [bookmark: _Ref297633665][bookmark: _Ref297896948][bookmark: _Ref301177464]a reference to a clause, party, annexure, exhibit or schedule is a reference to a clause of, and a party, annexure, exhibit and schedule to, this agreement and a reference to this agreement includes any clause, annexure, exhibit and schedule;
(h) [bookmark: _Ref297633554][bookmark: _Ref297896853]a reference to a document (including this agreement) includes all amendments or supplements to, or replacements or novations of, that document;
(i) [bookmark: _Ref301177725]a reference to a party to any document includes that party's successors and permitted assigns;
(j) a reference to any legislation includes all delegated legislation made under it, amendments, consolidations, replacements or re-enactments of any of them; 
(k) a reference to time is to Melbourne time;
(l) a reference to '$', 'A$', 'dollars' or 'Dollars' is a reference to the lawful currency of the Commonwealth of Australia.
1.3 Business Day
If anything under this agreement is required to be done by or on a day that is not a Business Day that thing must be done by or on the next Business Day.
2. Goods
2.1 Supply
The Supplier must supply the Goods (and all things necessary for the supply of the Goods) to the Purchaser in accordance with this agreement.
[bookmark: _Toc288217289][bookmark: _Toc291166924][bookmark: _Toc318373474]If the Purchase Order states that the supply is 'Exclusive', the Supplier must supply the Goods (and all things necessary for the Supply of the Goods) exclusively to the Purchaser in the Territory.  For the avoidance of doubt, if the supply is 'Exclusive', the Supplier acknowledges and represents that it will not directly or indirectly supply the Goods to any other person within the Territory during the term of the agreement.
2.2 [bookmark: _Toc375302640][bookmark: _Toc381177393][bookmark: _Toc381180231][bookmark: _Ref381180388][bookmark: _Toc403039751]Goods already provided
Where some or all of the Goods have been supplied prior to the Commencement Date, the provisions of this agreement will apply as if those Goods had been supplied on the Commencement Date.
2.3 [bookmark: _Toc375302641][bookmark: _Toc381177394][bookmark: _Toc381180232][bookmark: _Toc403039752][bookmark: _Toc288217290][bookmark: _Toc291166925][bookmark: _Toc318373475]Purchase Order
The Purchase Order is a binding agreement between the Purchaser and the Supplier in respect of the supply of Goods by the Supplier to the Purchaser, which comprises of:
(a) the terms of this agreement; and
(b) the terms set out in the relevant Purchase Order.
2.4 [bookmark: _Toc292705860][bookmark: _Toc375302642][bookmark: _Toc381177395][bookmark: _Toc381180233][bookmark: _Toc403039753]Order of precedence
If there is any inconsistency between the Purchase Order and the terms of this agreement, the inconsistency must be resolved by applying the following order of precedence:
(a) the terms and conditions set out in this agreement; and
(b) any terms and conditions in the Purchase Order including any special conditions.
2.5 [bookmark: _Toc375302643][bookmark: _Toc381177396][bookmark: _Toc381180234][bookmark: _Toc403039754]Other terms and conditions not applicable
The provisions of this agreement apply to all Goods supplied by the Supplier (and any other goods provided by the Supplier related to or provided in connection with the Goods for which no written agreement has been executed by the parties) and override any invoices or other documentation exchanged between the parties.
2.6 [bookmark: _Toc288217291][bookmark: _Toc291166926][bookmark: _Toc318373476][bookmark: _Toc375302644][bookmark: _Toc381177397][bookmark: _Toc381180235][bookmark: _Toc403039755]Non-exclusive arrangement
This agreement does not prevent the Purchaser from entering into arrangements or agreements with third parties for the supply of goods equivalent or similar to the Goods.
2.7 [bookmark: _Toc288217292][bookmark: _Toc291166927][bookmark: _Toc318373477][bookmark: _Toc375302645][bookmark: _Toc381177398][bookmark: _Toc381180236][bookmark: _Toc403039756]No minimum volume
The Purchaser gives no representations that it will engage the Supplier to supply a minimum volume of Goods.
2.8 [bookmark: _Toc288217293][bookmark: _Toc291166928][bookmark: _Toc318373478][bookmark: _Toc375302646][bookmark: _Toc381177399][bookmark: _Toc381180237][bookmark: _Toc403039757]Suspension of supply of Goods
The Purchaser may suspend the supply of all or any of the Goods for any time on written notice to the Supplier. In such circumstances, the Purchaser will only be liable to pay for Goods delivered (and not rejected by) the Purchaser in accordance with this agreement and will not be liable to the Supplier for any Loss.
3. Specifications
3.1 [bookmark: _Ref288215448][bookmark: _Toc288217296][bookmark: _Toc291166930][bookmark: _Toc318373480][bookmark: _Toc375302648][bookmark: _Toc381177401][bookmark: _Toc381180239][bookmark: _Toc403039759]Goods to comply
The Supplier must supply the Goods to the Purchaser strictly in accordance with the Specifications.  A breach of this clause will be considered a breach of a material obligation by the Supplier under this agreement for the purposes of clause 12.1(a).
In the event the Supplier discovers any ambiguity or discrepancies in any Specifications, forming part of the Purchase Order, the Supplier shall immediately notify the Purchaser thereof and shall comply with the determination of the Purchaser as to such ambiguity or discrepancy.
3.2 [bookmark: _Toc288217297][bookmark: _Toc291166931][bookmark: _Toc318373481][bookmark: _Toc375302649][bookmark: _Toc381177402][bookmark: _Toc381180240][bookmark: _Toc403039760]Variations by the Purchaser
The Purchaser may, at any time by written notice to the Supplier, vary the Specifications.  The Supplier's obligation to supply the Goods in accordance with the varied Specifications will be subject to the parties agreeing on a variation to the Price. If the Parties are unable to agree on a variation to the Price the Purchaser may terminate this agreement by written notice.
3.3 [bookmark: _Toc288217298][bookmark: _Toc291166932][bookmark: _Toc318373482][bookmark: _Toc375302650][bookmark: _Toc381177403][bookmark: _Toc381180241][bookmark: _Toc403039761]No variations by Supplier
The Supplier may not vary the Specifications except as agreed in writing by the Purchaser.
4. Delivery
4.1 [bookmark: _Ref288561758][bookmark: _Ref288561905][bookmark: _Toc291166935][bookmark: _Toc318373485][bookmark: _Toc375302652][bookmark: _Ref375305535][bookmark: _Toc381177405][bookmark: _Toc381180243][bookmark: _Toc403039763]Delivery Schedule
(a) The Supplier must deliver the Goods in accordance with the Delivery Schedule.
(b) The Purchaser may vary the Delivery Schedule by written notice to the Supplier.
(c) The Supplier must not make any changes to the Delivery Schedule unless with the prior written consent of the Purchaser.
4.2 [bookmark: _Ref288561755][bookmark: _Toc291166936][bookmark: _Toc318373486][bookmark: _Toc375302653][bookmark: _Ref375302829][bookmark: _Ref375305523][bookmark: _Toc381177406][bookmark: _Toc381180244][bookmark: _Toc403039764]Form of delivery and transportation costs
(a) The form of delivery of the Goods will be as set out in the Purchase Order.  Acronyms or terminology used to describe the form of delivery of the Goods have the meaning given to them in the Incoterms 2010 unless otherwise specified.
(b) Unless otherwise contemplated by the form of delivery set out in the Purchase Order, the Supplier is responsible for all transportation costs associated with the delivery of the Goods to the Site.
[bookmark: _Toc318373487][bookmark: _Toc375302654][bookmark: _Toc381177407][bookmark: _Toc381180245][bookmark: _Toc403039765]

4.3 Time is of the essence
The Supplier acknowledges that time is of the essence in this agreement and that a breach of any time obligation under this agreement by the Supplier, unless agreed in writing by the Purchaser, will be deemed to be a breach of a material obligation by the Supplier for the purposes of clause 12.1(a) and the Supplier agrees to pay or indemnify on demand the Purchaser for any Loss from or in connection with that breach.
5. Chain of responsibility 
(a) Terms used in this clause not otherwise defined in the Purchase Order have the meaning attributed to them in the COR Laws.
(b) To the extent heavy vehicles are used in the performance of works under the Purchase Order, the Supplier: 
(i) acknowledges that it is a primary duty holder under the COR Laws with responsibility for developing COR Systems; 
(ii) must ensure that any heavy vehicles are appropriately maintained with loads that do not exceed vehicle mass or dimension limits, are appropriately secured, and operators carrying freight containers have a valid Container Weight Declaration and drivers do not exceed speed limits or regulated driving hours, do not drive while impaired by fatigue and observe minimum rest requirements; 
(iii) must proactively provide reasonable assistance to the Purchaser to enable the Purchaser to satisfy its duties and responsibilities under COR Laws; 
(iv) must obtain and maintain, and ensure that each of its personnel obtains and maintains all Approvals required to enable the applicable activity, function or task to be undertaken lawfully; 
(v) shall undertake any audits or monitoring as requested by the Purchaser to demonstrate compliance with this clause; and 
(vi) warrants that it is familiar with and has the capability and resources to comply with COR Laws and ensure that its Personnel complies with all COR Laws.
6. Title and risk
(c) Title to the Goods passes to the Purchaser on the earlier of:
(i) the first date on which the Purchaser makes a payment in respect of the Goods; and
(ii) the date on which the Goods are delivered to the Purchaser under this agreement.
(d) Risk in the Goods passes to the Purchaser when the Goods are delivered to the Purchaser under this agreement and the Purchaser signs a delivery receipt acknowledging delivery.
7. [bookmark: _Ref403054785]Warranties
7.1 [bookmark: _Toc291166945][bookmark: _Toc318373496][bookmark: _Toc375302658][bookmark: _Toc381177411][bookmark: _Toc381180249][bookmark: _Toc403039769]Specific Goods warranties
The Supplier warrants to the Purchaser that the Goods:
(a) [bookmark: _Ref288562010]will be in conformity with this agreement; 
(b) are owned by the Supplier or will at the time of supply to the Purchaser be owned by the Supplier; 
(c) are free of any liens, charges or encumbrances including all security interests under the Personal Property Securities Act 2009 (Cth) and will be supplied to the Purchaser on that basis;
(d) comply with the Specifications;
(e) comply with all relevant Laws;
(f) are of acceptable quality;
(g) [bookmark: _Ref288561766]are fit for the purpose for which goods of the same kind are commonly supplied and for the Particular Purpose;
(h) are free from any defect in workmanship or materials; 
(i) are supplied for a Price that is no less favourable than the Price paid by other purchasers of similar goods in similar circumstances; and
(j) when supplied to the Purchaser, do not breach any Intellectual Property Rights of any other person.
7.2 [bookmark: _Toc291166946][bookmark: _Toc318373497][bookmark: _Toc375302659][bookmark: _Toc381177412][bookmark: _Toc381180250][bookmark: _Toc403039770]Other warranties by the Supplier
The Supplier warrants to the Purchaser that:
(a) before entering into this agreement, it made its own enquiries to satisfy itself as to the truth and accuracy of, and has therefore not relied upon, any written or oral information provided by the Purchaser; and
(b) it has fully informed itself in relation to all matters relevant to the supply of the Goods under this agreement.
7.3 [bookmark: _Ref375225332][bookmark: _Toc375302661][bookmark: _Toc381177414][bookmark: _Toc381180252][bookmark: _Toc403039772]Australian Consumer Law Consumer Guarantees
This agreement is deemed to include all consumer guarantees that the Purchaser would be entitled to as set out in the Australian Consumer Law as if the Purchaser were a 'consumer' within the meaning of section 3 of the Australian Consumer Law.  Such consumer guarantees will be incorporated into this agreement as warranties given by the Supplier to the Purchaser.
7.4 [bookmark: _Toc288217344][bookmark: _Toc291166949][bookmark: _Toc318373500][bookmark: _Toc375302662][bookmark: _Toc381177415][bookmark: _Toc381180253][bookmark: _Toc403039773]Reliance on warranties
The Supplier acknowledges that the Purchaser has entered into this agreement in reliance on the warranties given by the Supplier in this agreement.
8. Inspection, testing and Defective Goods
8.1 [bookmark: _Toc291166954][bookmark: _Toc318373505][bookmark: _Ref375037970][bookmark: _Toc375302664][bookmark: _Toc381177417][bookmark: _Toc381180255][bookmark: _Toc403039775]Inspection and testing
(a) [bookmark: _Ref375037971]The Purchaser may inspect and, if the Purchaser chooses, test the Goods after they have been supplied by the Supplier.
(b) The Supplier must provide the Purchaser with access to the premises of the Supplier in order to enable the Purchaser to inspect and/or test the Goods in accordance with clause 8.1(a) above.
(c) The Purchaser's inspection, testing or acceptance of or payment for some or all of the Goods does not in any way:
(i) change or affect the Supplier's obligations under this agreement; or
(ii) affect the Purchaser's rights to:
(A) make a claim for any Loss it may suffer because of the Supplier's breach of any warranty or failure to fulfil any of its other obligations under this agreement; and/or
(B) reject any Defective Goods.
8.2 [bookmark: _Toc291166955][bookmark: _Toc318373506][bookmark: _Ref375298213][bookmark: _Toc375302665][bookmark: _Ref375305565][bookmark: _Toc381177418][bookmark: _Toc381180256][bookmark: _Toc403039776]Defective Goods
[bookmark: _Ref288561781]If, on inspection or testing, or at any time during the Performance Guarantee Period, the Purchaser determines that any of the Goods provided are Defective Goods, the Purchaser may, at its option and in addition to any other rights it may have, reject the Defective Goods by notifying the Supplier that it is rejecting them and the Supplier must promptly (at the Purchaser's option):
(a) refund to the Purchaser any payments made by the Purchaser in respect of any Defective Goods that the Purchaser rejects;
(b) at no cost to the Purchaser, make good any Defective Goods that the Purchaser rejects;
(c) at no cost to the Purchaser, replace any Defective Goods that the Purchaser has rejected with new Goods; 
(d) indemnify the Purchaser from and against or any Loss the Purchaser incurs or suffers in relation to or as a result of any Defective Goods including making good any Defective Goods on behalf of the Supplier or replacing any Defective Goods with alternative goods from an alternative supplier.
8.3 [bookmark: _Toc291166956][bookmark: _Toc318373507][bookmark: _Toc375302666][bookmark: _Toc381177419][bookmark: _Toc381180257][bookmark: _Toc403039777]No waiver
If the Purchaser does not reject some Goods which do not comply with the terms of this agreement, that decision will not prevent the Purchaser from rejecting any other Goods which do not comply with the terms of this agreement.
9. Calculation of Price
9.1 [bookmark: _Toc291166961][bookmark: _Toc318373512][bookmark: _Toc375302671][bookmark: _Toc381177424][bookmark: _Toc381180262][bookmark: _Toc403039782]Price
The Purchaser must pay the Price for the Goods to the Supplier in accordance with the terms of this agreement.
9.2 [bookmark: _Toc291166962][bookmark: _Toc318373513][bookmark: _Toc375302672][bookmark: _Toc381177425][bookmark: _Toc381180263][bookmark: _Toc403039783]Components of the Price
(a) Unless otherwise stated in this agreement, the Price is inclusive of:
(i) all costs incurred by the Supplier in supplying the Goods (including all labour costs); and
(ii) all federal, state and territory taxes and duties (other than GST).
(b) The Price excludes GST.
(c) Subject to any change in the Price resulting from the application of any express provision of this agreement, the Price is fixed.
10. Payment of Price
10.1 [bookmark: _Toc288217353][bookmark: _Ref288562024][bookmark: _Toc291166965][bookmark: _Toc318373516][bookmark: _Toc375302675][bookmark: _Toc381177428][bookmark: _Toc381180266][bookmark: _Toc403039786]Invoicing
The Supplier must provide the Purchaser with a Tax Invoice (as that term is defined in the GST Act) within 2 Business Days of the end of each month during the term of the agreement.
10.2 [bookmark: _Toc288217354][bookmark: _Toc291166966][bookmark: _Toc318373517][bookmark: _Toc375302676][bookmark: _Toc381177429][bookmark: _Toc381180267][bookmark: _Toc403039787]Payment
Subject to the Supplier not being in breach of this agreement, the Purchaser must pay the invoiced amount due to the Supplier for the invoiced period within 45 days from end of month upon receipt of goods. The Supplier must provide the Purchaser with bank account details into which payments by the Purchaser are to be deposited.
10.3 [bookmark: _Ref288214472][bookmark: _Toc288217355][bookmark: _Toc291166967][bookmark: _Toc318373518][bookmark: _Toc375302677][bookmark: _Toc381177430][bookmark: _Toc381180268][bookmark: _Toc403039788]Disputed invoices
If any invoiced amount is disputed by the Purchaser, the Purchaser must pay the undisputed amount to the Supplier in accordance with this agreement and the parties must deal with the disputed amount.
11. GST
11.1 [bookmark: _Toc320106242][bookmark: _Toc320107579][bookmark: _Toc323632212][bookmark: _Toc375302679][bookmark: _Toc381177432][bookmark: _Toc381180270][bookmark: _Toc403039790]Preliminary
Words or expressions used in this clause that are defined in A New Tax System (Goods and Services Tax) Act 1999 (GST Act) have the same meaning given to them in that Act.
11.2 [bookmark: _Toc320106243][bookmark: _Toc320107580][bookmark: _Toc323632213][bookmark: _Toc375302680][bookmark: _Toc381177433][bookmark: _Toc381180271][bookmark: _Toc403039791]GST exclusive
Unless otherwise stated, any amount specified in this agreement as the consideration payable for any taxable supply does not include any GST payable in respect of that supply.
11.3 [bookmark: _Ref320104516][bookmark: _Toc320106244][bookmark: _Toc320107581][bookmark: _Toc323632214][bookmark: _Toc375302681][bookmark: _Toc381177434][bookmark: _Toc381180272][bookmark: _Toc403039792]Liability to pay GST
If a party makes a taxable supply under this agreement (Supplier), then the recipient of the taxable supply (Recipient) must also pay, in addition to the consideration for that supply, the amount of GST payable in respect of the taxable supply at the time the consideration for the taxable supply is payable.
11.4 [bookmark: _Toc320106245][bookmark: _Toc320107582][bookmark: _Toc323632215][bookmark: _Toc375302682][bookmark: _Toc381177435][bookmark: _Toc381180273][bookmark: _Toc403039793]Tax invoice
Notwithstanding the foregoing, the Recipient is not obliged under this agreement to pay the amount of any GST payable until the Supplier provides it with a valid tax invoice for the taxable supply.
11.5 [bookmark: _Toc320106246][bookmark: _Toc320107583][bookmark: _Toc323632216][bookmark: _Ref325965550][bookmark: _Toc375302683][bookmark: _Toc381177436][bookmark: _Toc381180274][bookmark: _Toc403039794]Adjustment event
If an adjustment event arises in relation to a taxable supply made by a Supplier under this agreement, the amount paid or payable by the Recipient pursuant to clause 11.3 will be amended to reflect this and a payment will be made by the Recipient to the Supplier or vice versa as the case may be.
11.6 [bookmark: _Toc320106247][bookmark: _Toc320107584][bookmark: _Toc323632217][bookmark: _Toc375302684][bookmark: _Toc381177437][bookmark: _Toc381180275][bookmark: _Toc403039795]Reimbursement of expenses
If a third party makes a taxable supply and this agreement requires a party to this agreement (the payer) to pay for, reimburse or contribute to (pay) any expense or liability incurred by the other party to that third party for that taxable supply, the amount the payer must pay will be the amount of the expense or liability plus the amount of any GST payable in respect thereof but reduced by the amount of any input tax credit to which the other party is entitled in respect of the expense or liability.
11.7 [bookmark: _Toc320106248][bookmark: _Toc320107585][bookmark: _Toc323632218][bookmark: _Toc375302685][bookmark: _Toc381177438][bookmark: _Toc381180276][bookmark: _Toc403039796]Non merger
This clause does not merge on completion and will continue to apply after expiration or termination of this agreement.
12. Termination
12.1 [bookmark: _Toc318373522][bookmark: _Ref318397706][bookmark: _Toc375302688][bookmark: _Toc381177441][bookmark: _Toc381180279][bookmark: _Toc403039799][bookmark: _Ref403059509]Termination for default
[bookmark: _Ref318397893]It is a Termination Event if:
(a) [bookmark: _Ref330893118]the Supplier breaches a material obligation in this agreement and, in the reasonable opinion of the Purchaser, the breach:
(i) cannot be remedied; or
(ii) can be remedied but is not remedied by the Supplier within 5 Business Days after the Purchaser gives the Supplier notice of the breach; 
(b) an Insolvency Event occurs in respect of the Supplier; or
(c) the Supplier commits fraud or an act of serious or wilful misconduct.
12.2 [bookmark: _Toc375302689][bookmark: _Toc381177442][bookmark: _Toc381180280][bookmark: _Toc403039800][bookmark: _Toc318373523]Effect of Termination Event
If a Termination Event occurs, the Purchaser may:
(a) terminate this agreement immediately by notice to the Supplier; and
(b) exercise its rights as if it had accepted a repudiation of this agreement by the Supplier.
12.3 Termination for convenience
(a) The Purchaser may, in its absolute discretion, terminate this agreement at will for any reason on 10 days written notice to the Supplier.
(b) The Purchaser's only liability will be to pay the Supplier for any Goods:
(i) delivered;
(ii) which the Purchaser has not subsequently rejected under this agreement; and
(iii) that are not yet paid for. 
13. [bookmark: _Ref403054811]Indemnity and release
13.1 [bookmark: _Toc318373526][bookmark: _Ref318399019][bookmark: _Ref318399052][bookmark: _Toc375302693][bookmark: _Toc381177446][bookmark: _Ref381179867][bookmark: _Toc381180284][bookmark: _Toc403039804]Indemnity by Supplier
The Supplier must indemnify the Purchaser from and against any Loss arising directly or indirectly from or in connection with:
(a) a breach of this agreement by the Supplier;
(b) personal injury to, or illness or death of, any person (including the Supplier's Representatives, the Purchaser's Representatives or a third party) in connection with the Goods;
(c) damage to any property (including to any property of the Supplier, the Purchaser or a third party) caused or contributed to by an act or omission of the Supplier or in connection with the Goods;
(d) [bookmark: _Ref381179896]any claim made against the Purchaser by any of the Supplier's Representatives in respect of any Law concerning remuneration, income tax, workers compensation, annual leave, long service leave, superannuation or any applicable award, determination or agreement of a competent industrial tribunal;
(e) any claim by a third party against the Purchaser arising out of any act or omission of the Supplier in connection with this agreement or the Goods;
(f) any penalty imposed for breach of any Laws in connection with the Goods;
(g) any claim that the Goods or anything the Supplier does in connection with the Goods infringes or allegedly infringes the Intellectual Property Rights of any person; 
(h) the Purchaser's use of the Goods infringes or allegedly infringes the Intellectual Property Rights of any person; and 
(i) any misleading or deceptive conduct by the Supplier or any of its Representatives.
13.2 [bookmark: _Toc318373527][bookmark: _Toc375302694][bookmark: _Toc381177447][bookmark: _Toc381180285][bookmark: _Toc403039805]Extent to which indemnity will not apply
The indemnity in clause 13.1 will not apply to the extent that any Loss is caused by the negligence of the Purchaser, or its Representatives (other than the Supplier or the Supplier's Representatives).
13.3 [bookmark: _Toc318373528][bookmark: _Toc375302695][bookmark: _Toc381177448][bookmark: _Toc381180286][bookmark: _Toc403039806]No incurring of expense necessary
The Supplier acknowledges that it is not necessary for the Purchaser to incur an expense or make a payment before enforcing a right of indemnity conferred by this agreement or to mitigate its loss.
13.4 [bookmark: _Toc318373529][bookmark: _Toc375302696][bookmark: _Toc381177449][bookmark: _Toc381180287][bookmark: _Toc403039807]Benefit of indemnity
(a) A reference to the Purchaser in this clause 13 includes a reference to the Purchaser's, employees, directors, agents, contractors, subcontractors and Related Bodies Corporate (each, an Indemnified Party).
(b) The Purchaser holds the benefit of this clause 13 for itself and on trust for each other Indemnified Party.
13.5 [bookmark: _Toc318373530][bookmark: _Toc375302697][bookmark: _Toc381177450][bookmark: _Toc381180288][bookmark: _Toc403039808]Continuing indemnity
The indemnity in clause 13.1 and any other indemnity in this agreement is a continuing obligation separate and independent from any other obligation and survives the expiry or termination of this agreement.
13.6 [bookmark: _Toc318373531][bookmark: _Toc375302698][bookmark: _Toc381177451][bookmark: _Toc381180289][bookmark: _Toc403039809]Assumed risks by Supplier
Notwithstanding:
(a) any information provided to the Supplier by or obtained by the Supplier from the Purchaser or others or which is withheld (except where information is unreasonably withheld by the Purchaser);
(b) any difficulties the Supplier might have in satisfying the requirements of this agreement;
(c) any errors, omissions, ambiguities, conflicts or other problems in any Specification provided by the Purchaser to the Supplier;
(d) any differences in the conditions encountered on, in, near, or in connection with the Site from those which the Supplier anticipated;
(e) any changes in Law whether or not foreseeable at the date of execution of this agreement;
(f) compliance with the Purchaser's, reasonable directions and any consequences in connection with such compliance;
(g) any increase in cost; or
(h) any other difficulties the Supplier might have in constructing, installing, commissioning, testing and delivering the Goods in accordance with this agreement,
the Supplier acknowledges that these matters are regarded as within the Supplier's liability and risk and the Supplier remains fully responsible for constructing, installing, commissioning, testing and delivering the Goods in accordance with the requirements of this agreement at its own expense and the Price in this agreement will be regarded as providing adequate allowance for this.
13.7 [bookmark: _Toc318373532][bookmark: _Ref318399058][bookmark: _Toc375302699][bookmark: _Toc381177452][bookmark: _Toc381180290][bookmark: _Toc403039810]Release by Supplier
The Supplier undertakes to release and discharge the Purchaser from any Loss or damage it may suffer or incur, whether arising from the negligence of the Purchaser, or howsoever, which arises directly or indirectly from or in connection with this agreement and which is not notified in writing to the Purchaser in reasonable detail within 10 days from the expiry or early termination of this agreement.
13.8 [bookmark: _Toc375302700][bookmark: _Toc381177453][bookmark: _Toc381180291][bookmark: _Toc403039811]Maximum liability of the Purchaser
The aggregate liability of the Purchaser for any Loss suffered or incurred by the Supplier in connection with this agreement (other than liability for fees due and payable under this agreement) is limited to an amount equivalent to the total fees paid or properly invoiced and due to be paid under this agreement by the Purchaser in the 12 months period prior to the Loss was suffered. 
14. Force majeure
14.1 [bookmark: _Toc318373534][bookmark: _Toc375302702][bookmark: _Toc381177455][bookmark: _Toc381180293][bookmark: _Toc403039813]Suspension of obligations
An obligation of a party under this agreement (other than the obligation to make any payment) is suspended for the time and to the extent that party is prevented from or delayed in complying with that obligation by a Force Majeure Event.
14.2 [bookmark: _Toc318373535][bookmark: _Toc375302703][bookmark: _Toc381177456][bookmark: _Toc381180294][bookmark: _Toc403039814]No relief
The occurrence of a Force Majeure Event does not relieve the affected party from performing its obligations:
(a) if the delay or failure by the affected party in the performance or the occurrence of a Force Majeure Event could have been prevented by reasonable precautions taken by the affected party; or
(b) if the Force Majeure Event results from any intentional act or omission on the part of the affected party, except to the extent such fault was itself caused by a Force Majeure Event.
14.3 [bookmark: _Toc318373536][bookmark: _Toc375302704][bookmark: _Toc381177457][bookmark: _Toc381180295][bookmark: _Toc403039815]Responsibilities
On the occurrence of a Force Majeure Event, the affected party must promptly:
(a) notify the other party and describe in reasonable detail the nature of the Force Majeure Event and its likely effect on the ability of the affected party to perform its obligations under this agreement;
(b) use all reasonable endeavours to avoid or remove the cause of the Force Majeure Event and perform its obligations under this agreement as soon as possible; and
(c) take all reasonable steps to mitigate any Losses caused to the other party.
14.4 [bookmark: _Toc318373538][bookmark: _Toc375302706][bookmark: _Toc381177459][bookmark: _Toc381180297][bookmark: _Toc403039817]Termination
Either party may, by providing 20 Business Days' notice to the other party, terminate this agreement if a Force Majeure Event continues for more than 3 months.
15. Intellectual Property Rights
15.1 [bookmark: _Toc318373543][bookmark: _Ref340138132][bookmark: _Toc375302714][bookmark: _Toc381177467][bookmark: _Toc381180305][bookmark: _Toc403039819][bookmark: _Ref403054830]Supplier Background Intellectual Property Rights
(a) The Supplier remains the owner or licensee (as the case may be) of all Supplier Background Intellectual Property Rights.
(b) The Supplier grants or must procure the granting to the Purchaser of a non-exclusive, royalty-free licence to use the Supplier Background Intellectual Property Rights for the purpose of using the Goods.
15.2 [bookmark: _Toc318373544][bookmark: _Ref340138134][bookmark: _Toc375302715][bookmark: _Toc381177468][bookmark: _Toc381180306][bookmark: _Toc403039820][bookmark: _Ref403054837]The Purchaser's Background Intellectual Property Rights
The Purchaser remains the owner or licensee (as the case may be) of all of the Purchaser's Background Intellectual Property Rights.
15.3 [bookmark: _Toc318373545][bookmark: _Toc375302716][bookmark: _Toc381177469][bookmark: _Toc381180307][bookmark: _Toc403039821]Agreement Intellectual Property Rights
Any Intellectual Property Rights developed by the Supplier solely or developed by the Supplier and the Purchaser in relation to this agreement are owned by the Purchaser.  The Supplier assigns all right, title and interest in such Intellectual Property Rights to the Purchaser. The Supplier must provide the Purchaser with all reasonable assistance, at the Purchaser's cost, to protect such Intellectual Property Rights, including obtaining patents and other registered protection in the Purchaser's name.
16. [bookmark: _Ref403054846]Insurance
16.1 [bookmark: _Toc318373547][bookmark: _Toc375302718][bookmark: _Ref375312169][bookmark: _Toc381177471][bookmark: _Toc381180309][bookmark: _Toc403039823]Insurance policies
The Supplier must, before the Commencement Date and at its own cost, take out and maintain during the term of the agreement with a reputable insurer:
(a) product liability insurance for a minimum cover for an amount of $10M in aggregate in any one policy year, unless varied with the written consent of the Purchaser; 
(b) professional indemnity insurance in respect of the supply of the Goods in connection with this agreement for an amount of at least $10M (to be maintained during the term of the agreement and for a period of not less than seven years after the expiry or termination of this agreement); 
(c) [bookmark: _Ref318464108]a comprehensive public liability insurance policy to cover all sums which the Supplier may become legally liable to pay as compensation consequent on:
(i) death of, or bodily injury (including disease or illness) to, any person; and
(ii) loss of, or damage to, property,
happening anywhere in Australia arising out of or in connection with this agreement, for an amount of at least $20M per event;
(d) insurance in respect of all claims and liabilities arising, whether at common law or under statute, relating to workers compensation or employer's liability, from any accident or injury to any person employed by the Supplier in connection with the Goods. This insurance must be in compliance with the Laws of the relevant jurisdiction in which the Goods are supplied and be extended to indemnify the Purchaser where the jurisdiction allows;
(e) a policy of insurance covering liability for death or personal injury to any person, and for loss or damage to property, caused by the Supplier's ownership and/or use of any motor vehicles in connection with this agreement. Unless otherwise limited by statute, the limit of liability provided by that policy must be for an amount of at least $20M; and
(f) [bookmark: _Ref318466517]any other insurance policies reasonably required by the Purchaser from time to time.
16.2 [bookmark: _Toc318373548][bookmark: _Ref318466317][bookmark: _Toc375302719][bookmark: _Toc381177472][bookmark: _Toc381180310][bookmark: _Toc403039824]Interest of the Purchaser
The Supplier must ensure that the policies of insurance that it is required to take out under this agreement note the Purchaser's interest as a principal.
16.3 [bookmark: _Toc318373549][bookmark: _Toc375302720][bookmark: _Toc381177473][bookmark: _Toc381180311][bookmark: _Toc403039825]Failure to insure
Without prejudice to any other right it may have under this agreement, if the Supplier fails to comply with this clause 16 the Purchaser may:
(a) refuse to make payments owed to the Supplier under this agreement until the Supplier complies with this clause 16; and/or
(b) take out and maintain any policies of insurance required by this clause 16 and, at its option, set off payment of any invoice against the expenses incurred in taking out such policies on behalf of the Supplier or recover the expenses as a debt payable by the Supplier on demand.
16.4 [bookmark: _Toc318373550][bookmark: _Toc375302721][bookmark: _Toc381177474][bookmark: _Toc381180312][bookmark: _Toc403039826]Currency certificate
On the Commencement Date and each anniversary of the Commencement Date, the Supplier must provide to the Purchaser evidence of the currency of the insurance policies it is required to maintain under this clause 16 and a copy of the relevant policies.
16.5 [bookmark: _Toc318373551][bookmark: _Toc375302722][bookmark: _Toc381177475][bookmark: _Toc381180313][bookmark: _Ref381180858][bookmark: _Toc403039827]No prejudice
The Supplier must not do anything which prejudices any policy of insurance and must immediately notify the Purchaser in writing of any event which results in an insurance policy being altered where such alteration materially affects coverage under this agreement.
16.6 [bookmark: _Toc318373552][bookmark: _Toc375302723][bookmark: _Toc381177476][bookmark: _Toc381180314][bookmark: _Toc403039828]Policy claims
If any event occurs which may give rise to a claim involving the Purchaser under any policy of insurance taken out by the Supplier under this clause 16, then the Supplier must:
(a) notify the Purchaser within 14 days of that event; and
(b) ensure that the Purchaser is kept fully informed of any subsequent actions and developments concerning the relevant claim.
16.7 [bookmark: _Toc375302724][bookmark: _Toc381177477][bookmark: _Toc381180315][bookmark: _Toc403039829]Subcontractors
The Supplier must ensure that:
(a) any subcontractor engaged by the Supplier in relation to the supply of the Goods effects and maintains the insurances, and for the amounts, required by this clause 16; and
(b) its subcontractors comply with all relevant Laws concerning insurance cover for liabilities in relation to employees and subcontractors.
17. Confidentiality
17.1 [bookmark: _Toc318373559][bookmark: _Toc375302730][bookmark: _Toc381177483][bookmark: _Toc381180321][bookmark: _Toc403039831]No disclosure
Other than as permitted under clause 17.2, neither party may disclose to any person the Confidential Information.
17.2 [bookmark: _Ref318316733][bookmark: _Toc318373560][bookmark: _Toc375302731][bookmark: _Toc381177484][bookmark: _Ref381180001][bookmark: _Toc381180322][bookmark: _Toc403039832]Permitted disclosures
A party (Disclosing Party) may disclose the Confidential Information of the other party:
(a) to its Related Bodies Corporate, its Representative and/or a Representative of its Related Bodies Corporate that need to know the Confidential Information for the purposes of this agreement, subject to the Disclosing Party taking reasonable steps to ensure that any such Related Bodies Corporate and/or Representative (as applicable) are fully aware of the confidential nature of the Confidential Information before the disclosure is made;
(b) which is required to be disclosed by Law, provided that the Disclosing Party has:
(i) given the other party prior notice where practicable; and
(ii) provided all assistance and co-operation which the other party reasonably considers necessary for that purpose; and
(c) to professional advisers of a party or to potential buyers of the party or the party's business, provided that the recipients of such Confidential Information are subject to obligations of confidentiality.
17.3 [bookmark: _Toc318373561][bookmark: _Toc375302732][bookmark: _Toc381177485][bookmark: _Toc381180323][bookmark: _Toc403039833]No agency
The Supplier must not hold itself out as an agent of the Purchaser or publicise that it has been engaged by the Purchaser.
17.4 [bookmark: _Toc318373563][bookmark: _Toc375302734][bookmark: _Toc381177487][bookmark: _Toc381180325][bookmark: _Toc403039835]Duration of obligations
The obligations under this clause 17 will survive the termination or expiry of this agreement.
17.5 [bookmark: _Toc318373564][bookmark: _Toc375302735][bookmark: _Toc381177488][bookmark: _Toc381180326][bookmark: _Toc403039836]Benefit
The Disclosing Party holds the benefit of this clause 17 for itself and for each of its Related Bodies Corporate.
18. [bookmark: _Ref403054853]Privacy
The Supplier must comply with the provisions of the Privacy Act 1988 (Cth) (as amended) in relation to any Personal Information (as defined in the Privacy Act) provided to the Supplier by the Purchaser or the Purchaser's Representatives.
19. [bookmark: _Ref403059808]Disputes
19.1 [bookmark: _Toc307992624][bookmark: _Toc308713214][bookmark: _Toc309031981][bookmark: _Toc309809657][bookmark: _Toc318373578][bookmark: _Ref318397918][bookmark: _Ref375036639][bookmark: _Toc375302751][bookmark: _Toc381177504][bookmark: _Toc381180342][bookmark: _Toc403039843]Dispute Notice
(a) [bookmark: _Ref318316879]If a party claims that a dispute has arisen under or in connection with this agreement (Dispute), that party must give notice of the Dispute (Dispute Notice) to the other party in accordance with clause 19, specifying the nature of the Dispute.
(b) A Dispute cannot be the subject of litigation until the provisions of clauses 19.2, 19.3, 19.4 and 19.5 have been complied with (except where a party seeks urgent interlocutory relief from a court, in which case that party does not need to comply with clauses 19.2, 19.3, 19.4 and 19.5 before seeking such relief).
19.2 [bookmark: _Ref297559538][bookmark: _Toc307992625][bookmark: _Toc308713215][bookmark: _Toc309031982][bookmark: _Toc309809658][bookmark: _Toc318373579][bookmark: _Toc375302752][bookmark: _Toc381177505][bookmark: _Toc381180343][bookmark: _Toc403039844]Resolution by parties
Within 5 Business Days of the date of the Dispute Notice (or such other period as agreed between the parties to the Dispute) each of the parties to the Dispute must meet to negotiate in good faith and seek to resolve the Dispute.
19.3 [bookmark: A_Resolution_by_senior_executives][bookmark: _Toc318373580][bookmark: _Ref318465193][bookmark: _Ref318791238][bookmark: _Ref340144057][bookmark: _Ref340144145][bookmark: _Ref375063557][bookmark: _Toc375302753][bookmark: _Toc381177506][bookmark: _Toc381180344][bookmark: _Toc403039845][bookmark: _Ref297559674][bookmark: _Toc307992626][bookmark: _Toc308713216][bookmark: _Toc309031983][bookmark: _Toc309809659]Resolution by senior executives
If the Dispute is not resolved under clause 19.2 within 10 Business Days (or such other period agreed between the parties to the Dispute) after the date of the Dispute Notice, the Dispute must be referred to the senior executives of each of the parties to the Dispute, who must meet to negotiate in good faith and seek to resolve the Dispute.
19.4 [bookmark: _Ref297560485][bookmark: _Toc307992627][bookmark: _Toc308713217][bookmark: _Toc309031984][bookmark: _Toc309809660][bookmark: _Toc318373581][bookmark: _Toc375302754][bookmark: _Toc381177507][bookmark: _Toc381180345][bookmark: _Toc403039846]Mediation
If the Dispute is not resolved under clause 19.3 within 20 Business Days (or such other period agreed between the parties to the Dispute) after the date of the Dispute Notice, the parties to the Dispute must refer the Dispute to mediation administered by the Australian Commercial Disputes Centre (ACDC) before having recourse to litigation.
19.5 [bookmark: _Ref301440942][bookmark: _Toc307992629][bookmark: _Toc308713219][bookmark: _Toc309031986][bookmark: _Toc309809662][bookmark: _Toc318373583][bookmark: _Toc375302756][bookmark: _Toc381177509][bookmark: _Toc381180347][bookmark: _Toc403039848][bookmark: _Ref297537312][bookmark: _Ref297896234]Parties’ obligations
Pending resolution of any Dispute, the parties must continue to perform their obligations under this agreement without prejudice to their respective rights and remedies (except where such obligations are the subject of the Dispute).
19.6 [bookmark: _Ref301441003][bookmark: _Toc307992630][bookmark: _Toc308713220][bookmark: _Toc309031987][bookmark: _Toc309809663][bookmark: _Toc318373584][bookmark: _Toc375302757][bookmark: _Toc381177510][bookmark: _Toc381180348][bookmark: _Toc403039849]Litigation
If the Dispute is not resolved under clause 19.5 within 40 Business Days after the date of the Dispute Notice, either party may commence litigation proceedings.
19.7 [bookmark: _Toc307992631][bookmark: _Toc308713221][bookmark: _Toc309031988][bookmark: _Toc309809664][bookmark: _Toc318373585][bookmark: _Toc375302758][bookmark: _Toc381177511][bookmark: _Toc381180349][bookmark: _Toc403039850][bookmark: _Ref403057863]Survival
This clause 19 survives termination of this agreement.
20. [bookmark: _Ref403058055]Occupational Health and Safety
20.1 Definitions
In this agreement:
Environment means the physical factors of the surroundings of human beings including the land, waters, atmosphere, climate, sound, odours, tastes, the biological factors of animals and plants, and the social factor of aesthetics.
Environmental Law means a law relating to the Environment, including any law relating to land use, planning, heritage, coastal protection, water catchments, pollution of air or waters, soil or groundwater contamination, chemicals, waste, use of hazardous or dangerous goods or substances, building regulations, public and occupational health and safety, noxious trades, or any other aspect of protection of the Environment or person or property.
Contaminant means a solid, liquid, gas, odour, heat, sound, vibration, radiation or substance which makes or may make the Sites or the surrounding Environment:
(a) unsafe or unfit for habitation or occupation by persons or animals;
(b) not comply with any Environmental Law; or
(c) not satisfy the contamination criteria or standards published or adopted by the relevant environmental authority.
Health and Safety Legislation means all applicable occupational health and safety, environmental protection, dangerous goods and electricity safety Laws, together with any directions on safety or notices issued by any relevant authority or any code of practice or compliance code, appropriate or relevant to the supply of the Goods.
Health and Safety Requirements means any and all directions, instructions, requests or requirements (including Site Requirements) made by:
(a) the Purchaser; or
(b) the person with management or control of the Site,
relevant to or associated with or necessary for compliance by the Supplier or the Purchaser; with Health and Safety Legislation and including:
(c) any such matters of which the Supplier has been informed by the Purchaser or the entity with management or control of the Sites orally or in writing; and
(d) the Safety Management Plan obligations set out in clause 20.3(a).
Site Safety Requirements means safety requirements at or associated with any Site (as are imposed or required by any person) which are related to health and safety.
20.2 Sites
The Supplier:
(a) may only gain access to and enter and remain on the Site as specified in this agreement or as directed by the Purchaser or the controller of the Site;
(b) enters the Site at its own risk;
(c) must not, in delivering the Goods, disrupt any activities on the Site and must ensure that it and its Representatives:
(i) take all measures necessary to protect people and property;
(ii) avoid unnecessary interference with the passage of people and vehicles;
(iii) comply with any direction of the Purchaser or the controller of the Site with respect to parking vehicles on or around the Site; 
(iv) do not undertake any activity which may result in a Contaminant being introduced to the Site, or use substances which may give rise to or become a Contaminant at any time; and
(v) prevent nuisance and unnecessary noise and disturbance;
(d) must ensure that the Site is kept secure, clean, orderly and fit for immediate use;
(e) must ensure the Site is left in the same condition as it was as at the Commencement Date, fair wear and tear excepted; and
(f) must notify the Purchaser of any potential breach of any Environmental Law.
20.3 [bookmark: _Ref403057909]Occupational Health and Safety
(a) [bookmark: _Ref318397455]If requested by the Purchaser on or prior to the Commencement Date, the Supplier must provide to the Purchaser a 'Safety Management Plan' to the reasonable satisfaction of the Purchaser.
(b) The Supplier warrants that it is familiar with and has the capability and resources to comply with all relevant Health and Safety Legislation.
(c) [bookmark: _Ref375305806]The Supplier must comply with, and ensure that any of the Supplier's Representatives involved with supply of the Goods comply with all:
(i) Health and Safety Legislation;
(ii) Site Safety Requirements;
(iii) Health and Safety Requirements; and
(iv) Environmental Laws.
(d) The Supplier must, upon reasonable request by or on behalf of the Purchaser, demonstrate compliance with the requirements set out in clause 20.3(c) above including, providing evidence of measures taken to achieve such compliance.
(e) Any policies, so far as they relate to occupational health and safety, are intended to assist the Supplier to construct, install, commission, test and deliver the Goods in accordance with occupational health and safety standards, but in no way relieve the obligations of the Supplier to comply with all relevant Health and Safety Legislation.
(f) Where Health and Safety Legislation provides for the appointment or nomination of a Principal Contractor (as that term is defined in the relevant legislation), the Supplier must:
(i) accept nomination or appointment as Principal Contractor, at the discretion of, the Purchaser; and
(ii) comply with all obligations imposed by that Health and Safety Legislation on a Principal Contractor.
(g) The Supplier must:
(i) co-operate with any other contractors or other persons engaged in or associated with the Goods or other works at the Site in order to maintain uniform safety and industrial practices;
(ii) co-operate with the Purchaser to enable the Purchaser to comply with its obligations under all relevant Health and Safety Legislation;
(iii) immediately advise the Purchaser in writing of any act, fact or circumstance associated with the activities of the Supplier or any other person relevant to the ability of the Supplier to supply the Goods in a manner that is safe and without risks to health.
(h) The Supplier must, prior to the supply of the Goods, undertake an assessment of the risks associated with the Goods and identify and implement appropriate measures to control all such risks.  Details of the risk assessment and evidence of implementation of adequate risk control measures must be provided to the Purchaser upon and in accordance with any reasonable request by or on behalf of the Purchaser.
(i) The Supplier must immediately notify the Purchaser of any accident, injury, property damage or Contaminant which occurs during delivery of the Goods. The Supplier must, within two days of any such incident, provide a written report to the Purchaser giving complete details of the incident, including the results of investigations into its cause and any recommendations or strategies for prevention of a recurrence.
(j) [bookmark: _Ref288214387]For the avoidance of doubt, any breach by the Supplier of any part of this clause 20 will be considered a breach of a material obligation by the Supplier under this agreement for the purposes of clause 12.1(a).
(g) Notwithstanding clause (i), if the breach exposes a person to an immediate risk of serious injury, the Purchaser may immediately terminate this agreement on written notice to the Supplier.
21. General
21.1 [bookmark: _Ref297535269][bookmark: _Ref297896314][bookmark: _Ref298235146][bookmark: _Toc307992633][bookmark: _Toc308713223][bookmark: _Toc309031990][bookmark: _Toc309809666][bookmark: _Toc318373599][bookmark: _Toc375302768][bookmark: _Toc381177521][bookmark: _Toc381180359][bookmark: _Toc403039855]Assignment
[bookmark: _Ref297537378][bookmark: _Ref297630354][bookmark: _Ref297896397]The Supplier may not assign or otherwise deal with any of its rights under this agreement, without the prior written consent of the Purchaser may withhold its consent in its absolute discretion.
21.2 [bookmark: _Toc318373601][bookmark: _Toc375302771][bookmark: _Toc381177524][bookmark: _Toc381180362][bookmark: _Toc403039858][bookmark: _Ref297634310][bookmark: _Ref297897507][bookmark: _Toc307992635][bookmark: _Toc308713225][bookmark: _Toc309031992][bookmark: _Toc309809668]Subcontractor
(a) The Supplier may not subcontract any of its obligations under this agreement without the prior written consent of the Purchaser, which consent may be withheld by the Purchaser in its absolute discretion. 
(b) The Supplier is not as a result of any subcontracting arrangement relieved from the performance of any obligation under this agreement. 
(c) The Supplier is liable to the Purchaser for any act or omission, default or negligence of any subcontractor or any employee or agent of the subcontractor as if it were the act, omission, default or negligence of the Supplier.
21.3 Set off
The Purchaser may set off from any amounts it owes the Supplier any amounts the Supplier owes to the Purchaser whether under this agreement or otherwise and Loss (including Loss under an indemnity) for which the Purchaser is liable to the Supplier under this agreement or otherwise. 
21.4 [bookmark: _Toc318373602][bookmark: _Ref318466125][bookmark: _Ref340144875][bookmark: _Toc375302772][bookmark: _Toc381177525][bookmark: _Toc381180363][bookmark: _Toc403039859]Variation
A variation of any term of this agreement will be of no force or effect unless it is in writing and signed by each of the parties.
21.5 [bookmark: _Ref297634353][bookmark: _Ref297897588][bookmark: _Ref298235214][bookmark: _Ref298236981][bookmark: _Toc307992637][bookmark: _Toc308713227][bookmark: _Toc309031994][bookmark: _Toc309809670][bookmark: _Toc318373604][bookmark: _Toc375302774][bookmark: _Toc381177527][bookmark: _Toc381180365][bookmark: _Toc403039860]Waiver
(a) [bookmark: _Ref402530573]A waiver of a right, remedy or power must be in writing and signed by the party giving the waiver.
(b) [bookmark: _Ref297630443]A party does not waive a right, remedy or power if it delays in exercising, fails to exercise or only partially exercises that right, remedy or power.
21.6 [bookmark: _Ref297634413][bookmark: _Ref297897658][bookmark: _Ref298235264][bookmark: _Ref298237016][bookmark: _Toc307992639][bookmark: _Toc308713229][bookmark: _Toc309031996][bookmark: _Toc309809672][bookmark: _Toc318373606][bookmark: _Toc375302776][bookmark: _Toc381177529][bookmark: _Toc381180367][bookmark: _Toc403039862]Severance
If a provision in this agreement is wholly or partly void, illegal or unenforceable in any relevant jurisdiction that provision or part must, to that extent, be treated as deleted from this agreement for the purposes of that jurisdiction.  This does not affect the validity or enforceability of the remainder of the provision or any other provision of this agreement.
21.7 Governing law and jurisdiction
(a) This agreement is governed by and is to be construed under the laws in force in Victoria.
(b) [bookmark: _Ref297634452]Each party submits to the non-exclusive jurisdiction of the courts exercising jurisdiction in Victoria and courts of appeal from them in respect of any proceedings arising out of or in connection with this agreement.  Each party irrevocably waives any objection to the venue of any legal process in these courts on the basis that the process has been brought in an inconvenient forum.
21.8 [bookmark: A_Good_faith][bookmark: _Ref297634291][bookmark: _Ref297634595][bookmark: _Ref297897463][bookmark: _Ref298235376][bookmark: _Ref298235760][bookmark: _Ref298237129][bookmark: _Toc307992646][bookmark: _Toc308713236][bookmark: _Toc309032003][bookmark: _Toc309809679][bookmark: _Toc318373612][bookmark: _Toc375302782][bookmark: _Toc381177535][bookmark: _Toc381180373][bookmark: _Toc403039868]Entire agreement
This agreement and the terms and conditions in any Purchase Order (including any special conditions) state all of the express terms of the agreement between the parties in respect of its subject matter. They supersede all prior discussions, negotiations, understandings agreements and agreements in respect of its subject matter.
21.9 Relationship of parties
(a) The parties are not and are not to be taken to be in a partnership, joint venture, employment or fiduciary relationship.
(b) Nothing in this agreement gives a party authority to bind any other party in any way.
21.10 Exercise of rights
(a) [bookmark: _Ref340145112]Unless expressly required by the terms of this agreement, a party is not required to act reasonably in giving or withholding any consent or approval or exercising any other right, power, authority, discretion or remedy, under or in connection with this agreement.
(b) A party may (without any requirement to act reasonably) impose conditions on the grant by it of any consent or approval, or any waiver of any right, power, authority, discretion or remedy, under or in connection with this agreement.  Any conditions must be complied with by the party relying on the consent, approval or waiver.
21.11 [bookmark: _Ref297897877][bookmark: _Ref298237772][bookmark: _Toc307992648][bookmark: _Toc308713238][bookmark: _Toc309032005][bookmark: _Toc309809681][bookmark: _Toc317099598][bookmark: _Toc317099728][bookmark: _Toc317103429][bookmark: _Toc317257431][bookmark: _Toc317531131][bookmark: _Toc317533066][bookmark: _Toc318373613][bookmark: _Toc375302783][bookmark: _Toc381177536][bookmark: _Toc381180374][bookmark: _Toc403039869]Remedies cumulative
Except as provided in this agreement and permitted by law, the rights, powers and remedies provided in this agreement are cumulative with and not exclusive of the rights, powers or remedies provided by law independently of this agreement.
21.12 [bookmark: _Ref297535414][bookmark: _Ref297897900][bookmark: _Ref298235417][bookmark: _Ref298237168][bookmark: _Toc307992649][bookmark: _Toc308713239][bookmark: _Toc309032006][bookmark: _Toc309809682][bookmark: _Toc318373614][bookmark: _Toc375302784][bookmark: _Toc381177537][bookmark: _Toc381180375][bookmark: _Toc403039870]Clauses that survive termination
(a) Without limiting or impacting upon the continued operation of any clause which as a matter of construction is intended to survive the termination of this agreement, clauses 6, 13.4, 13, 15.1, 15.2, 16, 18 and 21.12 survive the termination of this agreement.
(b) [bookmark: _Ref297722014][bookmark: _Ref297896689]Each indemnity contained in this agreement is a continuing obligation, independent from the other obligations of the parties and survives the termination of this agreement.  It is not necessary for a party to incur expense or make payment before enforcing a right of indemnity under this agreement
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